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Hello, and welcome to Taxing Matters, your one stop audio shop for all things tax broughtto you by RPC.
My name is Alice Kemp and | will be your guide as we explore the sometimes hostile and ever-changing
landscapethatis the world oftax law and tax disputes. Taxing Matters brings you a fortnightly roadmap to
guideyouand your business through thislabyrinth.In case any ofyoumiss any crucial information or just
want some bedtime reading, thereis a full transcriptofthis and indeed every episode of Taxing Matters on
our website at www.rpc.co.uk/taxingmatters.

Today we are joined by Sam Dean, who works for Her Majesty’s Revenue and Customs. Sam specialises
in the reasonably new corporate criminal offences of failure to preventtax evasion which were enacted by
the Criminal Finances Act2017. Sam has been spearheading HMRC’s campaign to raise awareness of
what these offences are, where businesses may be at risk of liability and whatyou can do to preventthat
from happening.

In addition, Samtold me that he travelled to New Zealand and in fact proposed to his now wife on the banks
of Lake Taupo. He said he thinks New Zealand is a beautiful country and, ofcourse, he’s right. And with that
kind of clear judgementhis guestspotstatus on the podcastwas a given.

Sam, welcome to Taxing Matters.
Thanks, Alice. Thanks very much for having me.

So, what are the new corporate criminal offences?

So, there are actually two corporate criminal offences, both introduced 30 September 2017; onerelated to UK
tax evasion and the other relates to foreign tax evasion.

So HMRC'’s responsibility, and | guess therefore my responsibility, is solely with the UK tax evasion offence,
so that’s really what I'm going to be talking abouttoday.

Itis worth pointing outitapplies to all corporate bodies and partnerships and for the purposes oflegislation
we tend to call these “relevantbodies”. Whatitactually does is it now makes ita criminal offence for one of
thoserelevantbodies to fail to preventsomeone acting on their behalf from criminally facilitating tax evasion.
Itis really designedto try and tackle, notjustthe tax evasion, but those who facilitate it — those people who
help people committax evasion —by encouragingtheir organisations, the companies thatthey work for, to put
in place what we call “reasonable preventative procedures”.

And really having reasonable preventative procedures in placeis the only defence thatan organisation can
offer once they charged with the offences.

These offences weren't introduced simply to increase the number of corporate prosecutionsthat HMRC are
looking for, butmore to try and change what we would call longstanding industry practices and attitudes
towards risk; so really, trying to reduce the opportunity for facilitation to occur in thefirstplace.
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So, how is this different from what the law was previously?

It's quite a big changeforus.Itis modelled on the bribery actand it’s the firstof what we call “fail to prevent”
offences that we've dealt with in HMRC.

So, before we could certainly tackle tax evasion and we could certainly tackle those who facilitate it. But for
us to be able to hold their companies, their organisations, the people thatthey work for or they are acting on
behalf of, to account, we had a directing mind and will test. So, we would have to be able to evidence that
either someone on the Board of Directors, or someone suitably senior within an organisation, that we could
say, youknow, “they are the directingmind and will of an organisation”, that they actually had the guilty
knowledge ofthe facilitation, they knew thatit was going on, they were complicitforall intents and purposes.
So, they were as guilty as the facilitator themselves.

Now, obviously when you getinto larger organisations, they operate multiple sites, transnational
organisations - really hard to prove thatsomeone atthe Board of Directors knew what somebody was doing
further down their organisation all ofthe time. This basically justflipsiton its head and says “we’re nottrying
to provethatyouknew what was going on any more, whatwe'’re saying is you failed to preventsomeone
acting on your behalffromdoing that” and as | say that defence of reasonable procedures then is well “what
have youdonethatis reasonable and proportionate to try and stop thatfrom happening?”

So that’'s why it's such a big changefor us.

So, let’s break it down. What does this criminal offence actually involve? What are we talking
about here?

So, it’s ultimately one about conductand dishonesty.
It's easy to think about HMRC legislation as “tax” but it's far easier to think aboutthis as “conduct”.

So, for the offences, to work, we haveto havetax evasion;whereit's a taxpayer - a customer - knows that
what they're doingis goingto resultin tax being evaded, it's going to resultin HMRC and the governmentnot
receiving the taxes or duties that they are due. And again, the dishonestyhas to then go throughintothe
facilitator; so, whoeveris helping them committhe tax evasion has to know thattax evasion is the end result.

Onceyou've gotthosetwo things it's whatwe call a strictliability criminal offence. So, ifthose two conditions
are met, tax evasion and criminal dishonest facilitation, then the corporate, the relevantbody is automatically
guilty ofthe offence.

And what happens if they are guilty of the offence? What are the penalties that we are looking
at here?

So, they are quite substantial.

So, obviously we can’tput a corporatein prison, so the sanction is afinancial one. But it's actually unlimited
financial penalties, so, youknow, you can read into thatthat, dependenton the scale ofthe tax that has been
evaded,dependenton theculture, the attitudes of an organisation, the sky’s the limitin terms ofthe fines and
that will be ultimately for the courts to decide.

But also something thatwe pointoutin the published governmentguidance, ifthereis a successful
prosecutionand aconviction therethere’s a whole hostofwhatwe call ancillary orders. So, we can look at
confiscation orders; serious crime prevention orders; we can look at licensingimplications, ifyouneed a
licenceto operatein that sector; fitand proper testimplications. In the worstcase scenario, itcould mean that
an organisation can no longer operate in their sector any more.

So, itis notsomething thatyou can take lightly and choose to ignore to be honest.

So, you mentioned reasonable procedures and that being the only defence to this strict liability
offence. What are we talking about reasonable procedures, what are they?

So, we actually offer what we call our “six guiding principles” in the government guidance, and I'm sure you
can probably share a link to listeners to have a look throughiit, so Ilwon’t go through them all in detail, but
they cover: a risk assessment; proportionality of procedures; atop level commitment - so that’s really about
the culture within an organisation; the importance of due diligence; communication and training; and then a
finalone,and an importantone, around monitoring and review.
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I think what's importantto say is thatit is certainly nota tick box exercise, so youcan't go through those six
principles and say “okay well I've covered everything that HMRC said in the guidance, therefore we have
doneeverythingthatwe need to”.

But it is important, and Ithink itwould be difficultto envisage ascenario where an organisation has putin
placereasonable procedures thataren’t predicated on asound risk assessment, to really take in thetime to
understand whatthelegislationis, who could be deemed to be acting on their behalfand the potential for
them to facilitate tax evasion. And in the same way that it's nota tick box exercise, it's nota paper exercise
either, so it's importantthat, should an organisation, should arelevantbody be subject to a CCO
investigation, they’re going to have to demonstrate thatthe procedures arein place and that they are
understood by employees and associated persons.

I think a final pointto me on that, crucially it's going to be for the courts to decide what's reasonable and a
jury to decide what's reasonable. So, perhaps it's quite a good acid testfor corporates, | think, “would 12
ordinary peoplethink whatwe've doneis reasonable or not?”

So how often would you expect, looking at an organisation, for them to be considering their
procedures? How often would a review happen?

| think there are two ways oflooking atthat question.

I think one will be the periodic nature of review, so after a passage oftime - which we would expectthat to
be covered in therisk assessment— so how frequently an organisation needs to review their procedure
should be covered in thatrisk assessmentand that will change from organisation to organisation, from
sectorto sector.

But | think a really importantpointis for organisations to think aboutnotjustthe passage of time but what else
has changed. Whathas changed within the organisation? Perhaps has itmoved into new markets? Does it
operatein a differentway? Has the sectoritself, has that changed? Has HMRC had some compliance activity
in the sector which mightpromptan organisationto lookin their procedures?

So | think it's safer to look at, youknow, a series of those events as being a promptfor an organisation to look
at those procedures; has our level ofrisk changed, and as aresult of thatdo we need to do anything different
in terms of preventative procedures.

So what about those organisations and those individuals who are sitting there looking at this and
saying “l don’t have an exposure to any of these risks”’, “l don’t have associated persons” or “I'm not
covered by this legislation”, what do you say to those people?

So, I think thefirstthing to say is everyone has risk. And | think it's justa matter ofscale.

So | know when we talk about tax evasion and we talk about the facilitation oftax evasion, people will
naturally think of complicated offshore structures and financial and professional services and think “well, we
don’thave any real interaction with thattherefore, youknow, can’tsee what CCO risk that we've got”.

But the legislation covers all taxes and duties, and what we actually mean by “facilitation oftax evasion”is
incredibly broad.

So, let’s think aboutinvoicing. Mostorganisations will have someone responsible for raising and paying
invoices, right. So, ifthat person agrees to pay an invoice to adifferentaccountto the one that's named on
the invoice or they manipulate, say, the proportion of VAT-able goodsor services onan invoice so that their
valued customer can claimthat little bit extra VAT back, that is tax evasion and thatis the facilitation of

tax evasion.

So, areally, really basic example thatshould apply to the vast majority oforganisations, and even one step
further to the associated persons test, which I think is quite important: lots of organisations will,
understandably, outsource their payroll, and thatis a perfectly acceptable way ofrunning your business, but it
will bring with ita degree of risk to the corporate criminal offence legislation. So, if, when operating that
payroll, somebodyfacilitates tax evasion in any number of different ways that they could do thatin operating
the payroll, then itis likely that your organisation will be responsible for failing to preventit.

So, it's importantnotjustto think about your employees, or the people immediately within your organisation,
but anyone acting on your behalf.
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And there’s probably another biton top ofthat so we just talked about what mighttrigger an organisation to
revisittheirrisk assessment.| don’tthink there has been as big a change to theway organisationsoperatein
the lasttwelve months than COVID-19 and the pandemic, with lots more people working fromhome, working
in completely new ways, perhaps, youknow, rushing through new suppliers, new products; awholeload of
things thatcome with it and all ofthose will have broughtabout an additional degree ofrisk.

If people are working athome, as opposed to in the office, that's notto say for a minute thateveryone
working fromhome, youknow, will throw things outofthe window in terms of whatthey would do in the office,
I'm notsaying thatfor a minute, but it brings with ita degree ofadditional risk; thereis less physical oversight.
It may well be that processes thatwork in an office environmentwon’twork as easily when people are spread
across the country.

So I think that’s a relevant example of current climate should really be prompting organisations to look at their
risk assessments, their preventative procedures and possibly, even those thathaven’tlooked atitso far,
there’s an additional promptto say “well actually perhaps wedo need to have a look at this”.

The final pointonthat| think would be you can’t backdate your procedures. So, I think this is a really
importantpoint—so, organisations thathaven’tdone anything yet, thelonger thatthey leave it to do
something, the greater therisk is that facilitation could have, you know, occurred between 30 September
2017 and wheneverthose procedures are putin place.

So basically, they’re just leaving themselves wide open for an investigation.

They are. And | guess, you know, areal world impactofthat, youknow— I'm hearing froma few different
sources to be honest- about whetherit's part of the merger and acquisition process and extended due
diligence oftransactions, firms pullingout ofthose deals because an organisation hasn'tdone anything in
relation to CCO, and that ultimately means that they could be footing the bill for the unlimited fine further
down thelineif something was to happen.

So, there is a real-world impactthere of nottaking the legislation seriously and not acting to do whatis
ultimately reasonable and proportionate to stop people acting onyour behalf committing criminal offences.
So, it doesn’tfeel like a big ask to be perfectly honest.

So just talking about that real-world impact, what are HMRC doing at the moment in terms of
investigations and compliance?

So, we've been doing quite, and one ofthe things that I've been keen to do is try and tell people thatwe are
doing quite alot. We publish reasonably regular updates on our compliance activity, so about every six
months or so, thelast update, | think, was towards the end of October or beginning of November and we said
that we've got 13 liveinvestigationsand another 18 under review, and importantly across 10 different
business sectors.

So when | talk about the legislation applying to all taxes, businesses of all shapes and sizes and that the
facilitation can beincredibly broad, I think whatis reassuring from my perspective and hopefully what will
come through to the listeners, are compliance activities really underpinning our messaging. Itis applying to
businesses ofall shapes and sizes, it is applying across multiple sectors and I think that will be a key part of
our compliance approach, to continue to demonstrate the breadth ofapplication and that organisations need
to act.

So what about for those businesses who are unfortunate enough to find that they don’t have these
compliance procedures in place and the worst has already happened, what do they do?

So there is a self-reporting portonline which is for exactly that; whether thatbe as partof doing theirfirstrisk
assessment, whether that be as partoflooking athow effective their procedures have been, they find
something that means they have gotliability, someone within their organisation or actingon their behalfhas
facilitated tax evasion, they can use that dedicated portal.

And I think an importantpointfor me and, you know, it's notnecessarily specific to the corporate criminal
offence, it has always been HMRC'’s position thatitis far better for a customer - whether that be an individual
or business - to come forward voluntarily to HMRC, disclose the wrongdoing and work with us to correctit,
thanitis to siton yourhands, hopewedon’tfind outabout it and hopethatitgoes away.

And all ofthosethings, as is usually the case with HRMC investigation, will be factored in when itcomes to
penalties, fines, sanctions. So, thatimportance of early identification, disclosing itto HRMC and then
cooperating with us to resolve all theissues is really, really important.
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So, what kind of businesses could this apply to? How far does the reach go?

So, even though we talk about the UK offence, the evasion of UK taxes, the scope ofthelegislation andthe
reach of this legislation is effectively global.

So, I've talked about needing to have those two component parts, UK tax evasion, the facilitation of UK tax
evasion, but where that facilitation oftax evasion happened, is irrelevant, so thatdoesn’thaveto happen in
the UK, therelevant body, the organisation, the corporate, doesn’thave to be within the UK, as long as there
has been evasion of UK taxes orduties it is within HMRC'’s jurisdiction to investigate.

And hopefully, people may well have seen or heard of some of the work that HMRC has been doing as partof
the J5 global alliance. It's an area of work thatwe do, picking up some moreresponsibility, so thereit's the
UK it's the US, it's Canada, Australia and the Netherlands; tax administrationsfromthosejurisdictionsall
getting together specifically to look athow they can tackle global tax evasion, the enablers oftax evasion and
CCO is a big partof that.

So you mentioned the J5 countries, I'm assuming that you’re all working together and tackling this
kind of project, what kinds of examples have you got of the work that you’ve done?

| think there has been some stuff published relatively recently actually, we're sharing more intelligence
between our jurisdictions than we have ever done before. | think even atthe start of this year, we had our first
big ‘global day of action’ with investigations taking place around the world and | think that will become
commonplace; particularly when we talk about global tax evasion, we talk about offshore service providers -
the chances ofone ofthose offshore service providersonly impactingon the UKand nototherjurisdictions is
incredibly unlikely.

So whereverthere is a shared interestyou can expectto see a great degree of cooperation, notjust between
those J5 countries butl think thereis a growing desire across, youknow, anumber ofthe OECD countries
that are looking at professional enablers, looking at tax crime, looking attax evasion. | think international
cooperationis going to be a key part of most tax administrations’enforcementpolicy.

So how do you see this corporate criminal offence fitting within the wider compliance risks that
businesses face?

| do quite a bit of work with some otherlaw enforcementagencies and alotofwhat | get asked for is ‘can you
tell us whatthe red flags for tax evasion are, what does tax evasion looklike?’ And in reality, itcan look very,
very similar to bribery and corruptionred flags;itcan look very, very similar to money laundering red flags.

So | think where CCO needs to be is rightup there along with anti-bribery and corruption, anti-money
laundering procedures. And we do talk about in the guidance that some of those other perhaps more
longstanding policies and practices within an organisation can getagood starting pointfor CCO, but it's
importantlguess for people to understand thatwhat might startas a tax investigation could end up being a
bribery investigationled by the SFO, or an SFO bribery investigation could end up being atax evasion
investigation and a CCO investigation, so as well as there being you know a greater amountof cooperation
internationally there’s also agreater degree of cooperation between UK law enforcement organisations on not
just tax, but what we call economic crime more generally.

So what would your top tips be for helping businesses to deal with the CCO risk that they’re facing?

So | think my top tip would be a simple one; that's risk assessment. So, if an organisation hasn'talready done
one, then they really should belookingto complete arisk assessmentto look attheir potential level of
exposure, to look atwhether they have existing protections and preventative procedures already in place for
things like bribery, corruption, money laundering. It's really notawise move, as | said earlier, you know, to sit
on yourhands and hopewedon’tfind outabout it.

At very least understand where your starting pointis, your level of exposure, and whatyou mightneed to do
to protectyourself.
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Alice Thank you very much Sam for taking us through the corporate criminal offence.

As ever a big thank you goes to our miracle working producer Mary Mitchell; Josh McDonald, who does all
the work pulling each episode together; our music is from musical genius Andrew Waterson; and of course a
big thank youto all of our listeners forjoining us.

A full transcriptofthis episode, together with our references can be found on our website
www.rpc.co.uk/taxingmatters and you can find Sam’s CCO explanatory videos on LinkedIn by searching for
the hashtag #CCOClub - alloneword.

If you have any questions for me or for Sam orany topics you'd like us to coverin a future episode please do
email us on taxingmatters@rpc.co.uk. We’'d love to hear from you.

If you like Taxing Matters, why nottry RPC’s other podcastoffering, Insurance Covered, whichlooksatthe
inner workings oftheinsurance industry hosted by the brilliant Peter Mansfield and available on Apple
Podcasts, Spotify and Acast.

If you liked this episode please do take a moment to rate, review and subscribe and remember to tell a
colleague about us.

Thank youall forlistening and talk to you again in two weeks.
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